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II. FOREWORD

The Forum expresses its gratitude to Arizona Chief Justice Frank X. Gordon for his

support of participation of tribal judges in state judges training programs; for his ongoing

relationship with many state court judges; and for his outreach efforts to Indian courts

and tribal court advocates.

Consensus building is more than publications and programs. Consensus building is

fundamentally a person-to-person process and the Forum appreciates the efforts of

Arizona Chief Justice Frank X. Cordon in this regard. He has, among other things,

opened the State Court Judges’ Annual Conference and training to tribal court judges; he

has established good working relationships with many tribal court judges; he has visited

tribal courts; and he has actively and consistently supported the efforts of this Forum.
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III. INTRODUCTION

This project originated because of a concern of the Conference of Chief Justices of State
Supreme Courts over what was perceived as an increase in civil jurisdictional disputes between
state and tribal courts.

The Conference of Chief Justices established a Committee on Civil Jurisdiction in Indian
Country which recommended enhanced cooperation between tribal and state courts.

This in turn led the Conference of Chief Justices to sponsor a project designed for them
by the National Center for State Courts and funded by the State Justice Institute. This project
involved a research phase in which the nature and extent of the problems between state and tribal
courts would first be determined. Then three states would be selected to work on model
approaches to find solutions to these problems.

To oversee this project, a 13-member Coordinating Council, chaired by retired Chief
Justice Vernon R. Pearson of Washington state, was established. Three Arizona officials serve on
this Council--Chief Justice Tom Tso of the Navajo Nation; former Chief Judge of the Tohono
O’odham Judiciary (and now Director of the Branch of Judicial Services of the Bureau of Indian
Affairs) Hilda Manuel; and William L. McDonald, Administrative Director of the Courts. Other
members are federal, tribal, and state court judges, Indian and non-Indian attorneys, and legal
scholars/consultants.

The initial part of the project--determining the nature and scope of the project—-was
accomplished with a mail survey in which tribal and state court officials, state attorneys general
and others in the 32 states with Indian country participated. Following the mail survey, an
intensive telephone survey was conducted in seven states, including Arizona.

From this research, it appeared that jurisdictional disputes had arisen most frequently in
the areas of the Indian Child Welfare Act, domestic relations (family law), contract law as well as
taxation, hunting and fishing, and certain other areas.
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For the second phase of the project, developing model approaches to consensus building,
three states, Arizona, Oklahoma and Washington (state) were selected by the Coordinating
Council. In each state, the state Chief Justice together with the Coordinating Council, selected
members of that state’s Forum, who, together with a consultant selected by the Coordinating
Council, were to explore and chart ways of building consensus between state and tribal
governments and prepare a report to the Coordinating Council. The Arizona Court Forum
presents this document as its report to the Coordinating Council.

The members of the Arizona Court Forum recognize that their work in this regard and
their recommendations, as set forth in this report are only that--ideas and recommendations. The
members recognize that ultimately the decision-makers in the sovereigns--the State of Arizona
and the Indian tribes/nations--must decide whether to implement any of these recommendations
and, if so, whether to implement them in the manner suggested by the Forum.
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IV. MEMBERS OF THE ARIZONA COURT FORUM

*Hon. John L. Claborne  has served as a judge of the Arizona Court of Appeals since 1989 and
previously served as presiding judge of the Apache County Superior Court from 1982 to 1989;
prior to that he was in private practice in Alpine and Tucson, Arizona. Judge Claborne is a
graduate of the University of Arizona and the University of Arizona College of Law.

Judge Claborne has served as Chair of the Arizona Court Forum and Chair of its Jurisdiction
Committee.

Hon. Ned Norris, a member of the Tohono O’odham Tribe, entered the judiciary in May 1979.
He has served as a judge in both the Tohono O’odham Children’s Court and Tohono O’odham
Court of Appeals. He is Chief Judge of the Tohono O’odham Nation and is Chief Judge of the
Pascua Yaqui Appellate Court.

Judge Norris has served as Vice-Chair of the Arizona Court
Forum, Chair of its Education Committee and member of the
Jurisdiction Committee.

Frederick L. Aspey, Esq., is a partner in the Flagstaff law firm, Aspey, Watkins & Diesel. Mr.
Aspey is the 1990-1991 President of the State Bar of Arizona.

Mr. Aspey is a graduate of Northern Arizona University and Arizona State University College of
Law.

Hon. H. Jeffrey Coker has served as the presiding juvenile judge of the Coconino County
Superior Court since 1989 and has served as a superior court judge in the Coconino County
Superior Court since 1985. Prior to that time Judge Coker was an attorney in private practice in
Phoenix and Flagstaff, Arizona. Judge Coker is a graduate of Northern Arizona University and
Arizona State University College of Law.

Judge Coker has served as a member of the Jurisdiction and Intergovernmental Agreements
Committees.

* The affiliations of each member of the Forum are shown for information purposes only. This
report represents the collective views of the members of the Forum in their individual capacities
and does not necessarily represent the views of the entities with which they are associated and,
for members of Indian tribes/nations, does not necessarily represent the views of their
tribe/nation.
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Hon. Michael Irwin has served as presiding judge of the La Paz County Superior Court since
1983. Judge Irwin previously served as Yuma County Attorney. Judge Irwin is a graduate of the
University of Arizona and the College of Law of Arizona State University.

Judge Irwin has served as Chair of the Intergovernmental. Agreements Committee and as a
member of the Legislation/Uniform Laws Committee.

Hon. Sheila McCord, a member of the Fort Mojave Tribe, has served as Chief Judge of the
Mojave Tribal Court since 1984 and as President of the Southwest Indian Court Judges
Association since 1986. Judge McCord has also served as Chief Judge of the Havasupai Tribe for
two years.

Judge McCord has served as a member of the Education Committee.

Siera Russell, J.D., a member of the Yavapai-Apache Tribe, has served as Administrative
Director of Indian Legal Programs at Arizona State University College of Law since
1989. Ms. Russell is a graduate of Arizona State University (B.A., 1982); Harvard Graduate
School of Education (M. Ed., 1986); and University of California (Berkeley) Law School
(J.D., 1989).

Ms. Russell has served as a member of the Education Committee.

Claudine ft. Sattler, Esq., has served as Court Solicitor for the Judicial Branch of the Navajo
Nation since 1984. Prior to that time Ms. Sattler was in private practice in Denver, Colorado and
Cleveland, Ohio. Ms. Sattler is a graduate of Georgetown University Law Center.

Ms. Sattler has served as Chair of the Uniform Laws/Legislation Committee and a member of the
Intergovernmental Agreements Committee.
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David L. Withey, Esq. has served as an attorney with the Administrative Office of the Courts of
the Arizona Supreme Court since 1988. Mr. Withey was an attorney with DNA--People’s Legal
Services in Whiteriver, Arizona from 1982 to 1984. Mr. Withey is a graduate of the College of
Wooster and the College of Law of Arizona State University.

Mr. Withey has served as a member of the Uniform Laws/ Legislation Committee.

Lawrence A. Ruzow, Esq.  has been an attorney in private practice in Window Rock, Arizona
since 1980. Prior to that time Mr. Ruzow was with the Office of the General Counsel of the
Navajo Nation from 1972 to 1980. Mr. Ruzow is a graduate of Yale University (B.A., 1966); the
Harvard Law School (J.D., 1969) and Northern Arizona University (M.B.A., 1989).
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V. ACTION AGENDA

A. Education

1. There should be an annual conference for Arizona s state and tribal judges. This
conference should be sponsored by the College of Law at Arizona State University
and the University of Arizona Law School in alternate years, with the active
participation from both state and tribal judges concerning theme, presenters and
invitees.

2. Educational programs for state court judges should include education in Indian law;
educational programs for tribal judges should include education in Arizona law.

3. Information about Arizona’s Indian tribes/nations and their court systems should be
more widely disseminated.

4. A comprehensive Arizona tribal courts directory should be developed and kept up to
date.

5. Indian tribes/nations, law schools and federal funding sources should cooperate to
make the law applied in tribal courts more readily available to state court judges and
lawyers practicing in state and tribal courts. State law should be made readily
available to tribal judges through the resources available to state court judges.

6. The Forum strongly supports the establishment of an Indian law section of the State
Bar of Arizona and recommends persons permitted to practice as advocates before
tribal courts be invited to become members of this section. The Forum urges the
Indian law section to sponsor an annual seminar on jurisdiction.

7. The Forum urges those persons admitted to practice in Arizona s tribal courts to
consider establishing a professional organization.

8. We urge that national computer-assisted legal research services such as LEXIS and
WESTLAW add reported decisions of tribal courts of appeal and supreme courts as
well as tribal statutes to their databases.
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B. Jurisdiction

1. Ideally, each judicial system should handle those cases and controversies which it
can deal with best.

2. Courts deciding jurisdictional questions should provide clear guidance to lower
courts and litigants.

3. Parties entering into agreements with Arizona s Indian tribes/nations and other
agreements which are to be performed within Arizona’s Indian tribes/ nations
should consider including provisions setting forth the choice of forum in which
disputes will be heard and the choice of law which governs in the event the parties
have disputes which cannot be resolved by good faith negotiations.

4. Indian tribes/nations, the State of Arizona, political subdivisions of the state, public
bodies such as school districts and flood control districts carrying on activities
within Arizona’s Indian tribes/nations and other entities doing business within
Arizona’s Indian tribes/nations should consider alternative dispute resolution
(“ADR”) provisions in agreements.

5. The State of Arizona and Arizona’s Indian tribes/nations should consider
establishment of procedures whereby courts in one jurisdiction can certify questions
to the highest court of the other jurisdiction.

C. Intergovernmental Agreements

1. We recommend that a climate for consensus and cooperation between the State of
Arizona and Arizona Indian tribes/nations be concretely established by proclamation
by the governor and the chief executive of each Arizona Indian tribe/nation and by
resolution of the Arizona Legislature and the legislative bodies of Arizona’s Indian
tribes/nations embracing a “government to government” approach in all interaction.

2. Intergovernmental Agreements (“IGA’s”) should continue to be used by Arizona
and the Indian tribes/nations in Arizona to cooperatively and efficiently provide
facilities and services.
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3. We encourage the state’s universities to undertake a project to catalogue and collect
existing intergovernmental agreements between the state and its political
subdivisions and Indian tribes/nations as a resource for all governmental entities in
Arizona.

4. The State of Arizona and Arizona’s Indian tribes/nations should consider multi-party
IGA’s or compacts.

5. We also recommend that Arizona’s Indian tribes/nations and their constituent
branches such as the judicial systems enter IGA’s with other Indian tribes/nations
where appropriate.

6. Questions of sovereign immunity in the enforcement of IGA’s ought to be addressed
and resolved whenever possible. When waiving sovereign immunity in specific
agreements is not acceptable to an Indian tribe/nation, IGA’s containing ADR
provisions or which require no remedy beyond termination of the agreement may
still be used.

7. We recommend that the State and Arizona’s Indian tribes/nations consider IGA’s in
many areas, including, but not limited to:

a. child custody

b. child support

c. supervision of probationers and parolees

d. return of dependent, delinquent, and neglected minors

e. mental health evaluation and commitment

f. juvenile placement

g. use of experts (social service; counselors; psychiatrists, etc.)

h. sharing of facilities

i. extradition
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j. enforcement of protective orders in spouse abuse situations and reciprocal
mutual injunctions in dissolution proceedings

8. We also suggest that existing interstate compacts be considered as models for
compacts or IGA’s between Arizona and Arizona s Indian tribes/nations or among
Arizona’s Indian tribes/nations.

D. Uniform Laws

1. The State of Arizona and Arizona’s Indian tribes/nations should consider adopting
the “Uniform Enforcement of State and Tribal Courts Judgments Act”
(‘the “Uniform Act”) which the Forum has drafted. (The Uniform Act appears at
Appendix E).

2. The State of Arizona and Arizona s Indian tribes/nations should consider amending
and/or adopting existing uniform acts making them applicable to Indian
tribes/nations.

E. Federal Legislation

1. The Indian law section of the State Bar of Arizona should carefully consider the
need for federal legislation to resolve jurisdictional issues and devise a framework
for evaluating and promoting proposed legislation which involves all interested
Arizona governmental entities and interested organizations and individuals.
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VI. RECOMMENDATIONS AND RATIONALE

A.       Education

1. There should be an annual conference for Arizona’s state and tribal judges.
This conference should be sponsored by the College of Law at Arizona State
University and the University of Arizona Law School in alternate years, with
active participation by both state and tribal judges concerning theme,
presenters and invitees.

Communication is a basic ingredient of understanding. The Forum found that in
those instances in which there has been good communication between state and
tribal judges, there have been few problems. An annual conference will
demonstrate an ongoing commitment on the part of the state and tribal judiciaries
to cooperation between the judicial systems; enhance existing relationships;
promote new cooperative relationships; provide a forum in which learning can
take place and demonstrate to both judges and the state and tribes the importance
of state and tribal judicial systems and their relationship to one another.

The last two annual judicial conferences have included invitations to the tribal
judges throughout the State of Arizona. Although they do not belong to the
Arizona Judges Association, the tribal judges can and do participate in the
various workshops and seminars held at the annual conference. We would
encourage this practice to continue and to progress with the inclusion of Indian
law workshops which would address the particular problems facing tribal and
state judges.

The College of Law at Arizona State University and the University of Arizona
Law School are critically important resources which regularly sponsor law and
law-related programs. Both law schools have a close connection not only with the
state judiciary, but also with Indian judges and lawyers through the Indian law
centers and programs. We encourage the law schools to make available facilities
and experienced staff needed to host such conferences.
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Alternating sponsorship between Arizona State University and the University of
Arizona will enhance utilization of faculty from both schools and make
attendance easier for judges from throughout the state. Providing for active
participation from state and tribal judges in the planning of each conference will
insure that the programs are relevant and valuable for all concerned. It will also
promote the feeling among the judges who participate that the conference is
“their” program, rather than a program at which they are mere spectators.

We also urge that officials from the state and Indian tribes/nations, including
elected officials, be invited and encouraged to participate in these conferences.

We suggest that among the subjects which are discussed at such a conference
would be “nuts and bolts” subjects such as jurisdiction, the Indian Child Welfare
Act, enforcement of child custody and support; probation agreements;
enforcement of judgments and mental health as well as more philosophical
questions concerning the role of tribal courts and the relationship between tribal
and state court systems.

2. Educational programs for state court judges should include education in
Indian law; educational programs for tribal judges should include education in
Arizona law.

The Forum believes that understanding and consistency in decision-making will
be enhanced if the judges in each system (state and tribal) learn about the other
system and the law applied in the other system. We also believe that, to the
greatest extent possible, tribal judges and lawyers should be used as presenters at
state judge training sessions on Indian law and that state judges and lawyers
should be used in the same way at tribal judges’ training sessions on Arizona law.
This approach will not only give the judges attending the programs the chance to
hear first-hand how the other system operates, but also promote the opportunity
to meet people from the other system.
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3. Information about Arizona’s Indian tribes/nations and their court systems
should be more widely disseminated.

The Forum believes that not only do many non-Indian judges and lawyers (as
well as the general public) lack knowledge about Indian law (and, in fact, many
Indian judges and lawyers lack knowledge about the law of tribes/nations other
than their own or where they preside or practice), but also many non-Indian
judges and lawyers are not knowledgeable about Arizona’s Indian tribes/nations
and their courts.

We believe that regular articles in such publications as the state judiciary’s
“Bench Press” and the State Bar of Arizona’s “Arizona Attorney” could help
provide appropriate information about Arizona’s Indian tribes/nations and their
courts through a monthly article focusing on a given Indian tribe/nation and its
courts.

4. A comprehensive Arizona tribal courts directory should be developed and kept
up to date.

Equally important as tribal substantive law, is knowledge about where tribal
courts are located and the identity of their judges and other court personnel. More
and more tribal courts are establishing practice requirements. It is important that
these requirements be readily available and lists of persons admitted to practice
in these courts be available to the public.

This directory should include all of the information presently provided by the
Arizona Commission on Indian Affairs and the Arizona Statewide Legal Services
Project. We feel that the directory should be expanded and compiled by one
agency so that it would be as comprehensive as possible.

In furtherance of this recommendation, the Arizona Forum has requested each
Arizona tribe provide current information in the form of a tribal court profile.
These profiles are designed to form the basis of a tribal courts directory.
(Appendix B)
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We encourage the newly created Indian law section of the State Bar of Arizona to
undertake to produce this directory and either be the agency or find the
appropriate agency to get it published.

5. Indian tribes/nations, law schools and federal funding sources should cooperate
to make the law applied in tribal courts more readily available to state court
judges and lawyers practicing in state and tribal courts. State law should be
made readily available to tribal judges through the resources available to state
court judges.

At present it is often difficult to ascertain what tribal law is on a given question.
Tribal court opinions are not generally published (the Indian Law Reporter and
the reported decisions of the Navajo Courts is an exception.) Most tribal codes
are not readily available, and most of those that are available are not kept current.
A similar problem exists with the Rules of Procedure for some tribal courts.

The inability to find current, relevant tribal law contributes to a reluctance on the
part of some judges, lawyers and clients to utilize tribal court systems. We feel
that having current laws available will increase the use of tribal courts where
appropriate and thus enhance tribal self-government. We urge Indian
tribes/nations to publish their tribal codes, court rules and court opinions for this
purpose.

We recognize that not all of Arizona’s Indian tribes/nations can afford the cost of
publishing their codes. We urge that federal funding be made available to assist
all Indian tribes/nations with this important project which contributes to Indian
self-determination.

We also recognize that the law libraries at the College of Law of Arizona State
University and the University of Arizona Law School are important repositories
of Indian law, including court decisions and the constitutions, codes, laws and
ordinances of Arizona’s Indian tribes/nations.
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We urge the Indian tribes/nations to cooperate fully with these libraries by
providing copies of existing decisions and laws. It would then be possible, for
judges, lawyers and others needing copies of tribal law to obtain the needed
documents from the law libraries. Given the pervasive use of facsimile machines,
it should be possible for a judge or lawyer anywhere in our state to obtain copies
of needed decisions or laws within minutes.

Many tribal courts lack ready access to Arizona laws and reported decisions of
Arizona courts. This means that tribal judges must either proceed without the
benefit of knowing Arizona law; travel long distances to county courthouses and
law school libraries to find the law, or pay for such materials from their own
limited funds. We encourage state judges to invite local tribal judges to use such
legal research resources as are available to state judges in that locality.

6. The Forum strongly supports the establishment of an Indian law section of the
State Bar of Arizona and recommends persons permitted to practice as
advocates before tribal courts be invited to become members of this section.
The Forum urges the Indian law section to sponsor an annual seminar on
jurisdiction.

An Indian law section of the State Bar of Arizona will bring together many of the
lawyers who regularly practice Indian law--in federal, state and tribal courts. It
can provide a pool of interested talent to assist in many needed areas--the tribal
courts directory; education of both judges and lawyers; raising standards of
practice in tribal courts, etc. Membership by tribal court advocates would allow
the opportunity for advocates to participate in addressing issues facing tribal
courts in cooperation with attorneys with whom they practice.

The Indian law section of the State Bar of Arizona had its organizational meeting
on November 8, 1990. Paul Bender, Esq., Professor at the Arizona State
University College of Law chaired this meeting.
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Forum Chair Judge John L. Claborne, Vice-Chair Judge Ned Norris and member
Claudine R. Sattler, Esq., were invited to and participated in the organizational
meeting. Judge Claborne and Judge Norris also served on the initial nominating
committee, together with State Bar President Frederick M. Aspey, Esq., and
Robert Hoffman, Esq., of Phoenix and Arizona State University College of Law
student Diane Enos with Judge Claborne serving as chair.

On December 6, 1990 an interim executive council of the Indian law section
assumed office consisting of Red Lewis, Chair; Eric Dahlstrom, Secretary; Hon.
Ned Norris, Treasurer; and Kathleen Bowman, Wayne Nordwall and Frederick
Steiner, members at large. The interim council will serve until elections are held
at the State Bar Convention in June.

The area of jurisdiction is one of the most important and perplexing areas of
Indian law. It has become the custom of the sections of the State Bar of Arizona
to provide a seminar or other mandatory continuing legal education (MCLE)
activity during the annual State Bar convention. We urge the new Indian law
section to conduct an annual seminar in the area of jurisdiction so that all
members of the State Bar of Arizona will have the opportunity to keep abreast of
developments in this area.

7. The Forum urges those persons admitted to practice in Arizona s tribal courts
to consider establishing a professional organization.

We recognize the fine work that institutions such as the State Bar of Arizona do
in promoting professionalism among their members and in providing many
opportunities for legal education. A similar organization composed of persons
admitted to practice in the tribal courts might provide benefits not only to the
members, but to the tribal courts in which they practice.
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8. We urge that national computer—assisted legal research services such as
LEXIS and WESTLAW add reported decisions of tribal courts of appeal and
supreme courts as well as tribal statutes to their databases.

Indian tribes/nations and their courts are the third legal system in the United
States. Their laws and the decisions of their courts affect an increasing variety of
activities and individuals and entities. Persons .doing legal research are becoming
used to being able to find the relevant law through such computer-assisted legal
research services as LEXIS and WESTLAW.

At present, such databases do not include the laws of Indian tribes/nations and the
reported decisions of tribal courts. We recommend that efforts to provide
appropriate databases for computer-assisted legal research be pursued.

B.       Jurisdiction

1. Ideally, each judicial system should handle those cases and controversies which
it can deal with best.

As Rule 1 of the Rules of Civil Procedure of federal, state, and some tribal
jurisdictions states, “[These rules] shall be construed to secure the just, speedy,
and inexpensive determination of every action.” We note that many litigants in
state and tribal courts have limited resources and can barely afford the cost of the
litigation process. If the costs are escalated because of jurisdictional disputes, the
result may well be that people who need resolution of their legal problems will
simply be shut out of the legal system.

While there are indeed theoretical and philosophical questions underlying the
jurisdiction of a given court over a given case or type of case, what litigants want,
or at least what they are entitled to, is justice, not expensive controversies over
threshold issues such as jurisdiction and subsidiary issues such as discovery.
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A sensible rule of law is one in which each court handles those cases it can
handle best and permits another judicial system to handle the cases it can handle
best. Factors to be utilized in deciding which judicial system should hear and
determine cases include the expertise of each court system; the location of
witnesses and evidence; whether resolution of the controversy will require
application of knowledge outside the experience of the court and convenience to
the parties.

2. Courts deciding jurisdictional questions should provide clear guidance to lower
courts and litigants.

Clear guidance from appellate courts, to the extent possible, in jurisdictional
matters can help limit such controversies in future litigation and thus limit the
time and expense of litigation. By definition, controversies over jurisdiction do
not resolve the substantive controversy between or among the contending parties.
Thus, they add time and expense to the ultimate resolution of cases.

We recognize, however, that many jurisdictional questions require ultimate
resolution through the federal court system. Thus, what state and tribal courts can
do in this area is subject to some limitations beyond the control of either the state
or Arizona! g Indian tribes/nations.

3. Parties entering into agreements with Arizona’s Indian tribes/nations and other
agreements which are to be performed within Arizona’s Indian tribes/nations
should consider including provisions setting forth the choice of forum in which
disputes will be heard and the choice of law which governs in the event the
parties have disputes which cannot be resolved by good faith negotiations.

The existence of political subdivisions of the State of Arizona such as public
school districts within virtually all of Arizona s Indian tribes/nations and
increased economic activity within Arizona’s Indian tribes/nations means that
questions involving jurisdiction are likely to
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arise. To some extent, parties can avoid jurisdictional questions by setting forth
explicitly which forum will hear and determine any disputes which may arise. Of
course, this choice must be consistent with established law governing subject
matter jurisdiction of state and tribal courts.

We expect that such designations of forum and law to be applied will be given
effect by state and tribal courts to the extent these courts have subject matter
jurisdiction over the case.

We recognize that while choice of law and forum designations in contracts may
be quite valuable, the principal benefit is likely to be in the area of contract law.
Even if all contracts contained such provisions, the questions of choice of law
and choice of forum would still exist with respect to most torts.

4. Indian tribes/nations, the State of Arizona, political subdivisions of the state,
public bodies such as school districts and flood control districts carrying on
activities within Arizona’s Indian tribes/nations and other entities doing
business within Arizona’s Indian tribes/nations should consider alternative
dispute resolution (“ADR”) provisions in agreements.

ADR approaches to dispute resolution are becoming increasingly important as
parties realize that they cannot afford the costs of litigation. When this traditional
dispute resolution approach is complicated by jurisdictional disputes, the time
and cost of litigation is increased further. ADR may provide a more efficient
method.

In the context of disputes affecting or involving Arizona’s Indian tribes/nations,
ADR may provide a way out of the impasse which often exists when Indian
tribes/nations and litigants insist on a tribal forum, while the state and non-Indian
litigants insist on a state forum. Such ADR approaches as use of agreed-on
experts, arbitration and mediation do not compromise the sovereignty of either
party. An ADR agreement which provides that
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its determination may be recorded as a judgment of both the state and tribal court
provides a means of resolving both the substantive and the jurisdictional dispute.
Such an ADR approach has been taken by the Colorado River Indian Tribes and
the Town of Parker to resolve mutual issues. (Appendix C).

5. The State of Arizona and Arizona’s Indian tribes/nations should consider
establishment of procedures whereby courts in one jurisdiction can certify
questions to the highest court of the other jurisdiction.

In Arizona a federal court having a question regarding Arizona law may certify
that question under the procedure set forth in Rule 27 of the Rules of the Arizona
Supreme Court.

A similar procedure might well be beneficial for Indian courts with questions of
state law and for state courts with questions of tribal law. By certifying a
question, the certifying court would not be required to guess how the other
sovereign would decide an issue requiring interpretation of its law without
relinquishing jurisdiction over the case.

The use of certified questions by tribal and state courts would be consistent with
a “government to government” approach to the state/Indian tribe/nation
relationship indicating mutual respect between these court systems.

C.       Intergovernmental Agreements

1. We recommend that a climate for consensus and cooperation between the State
of Arizona and Arizona Indian tribes/nations be concretely established by
proclamation by the governor and the chief executive of each Arizona Indian
tribe/nation and by resolution of the Arizona Legislature and the legislative
bodies of Arizona’s Indian tribes/nations embracing a “government to
government” approach in all interaction.
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On a national level, the United States has recognized that in its dealings with
Indian tribes/nations it is one sovereign dealing with other sovereigns. The
respect demonstrated by this government to government’’ approach enhances the
relationship between the parties as well as the likelihood of harmony and
cooperation.

We recommend that the leaders of the State of Arizona and its Indian
tribes/nations follow this “government to government” approach in their dealings
including the entry of intergovernmental agreements and compacts and the
passage of uniform laws as recommended here and as appropriate.

2. Intergovernmental Agreements (“IGA’s”) should continue to be used by
Arizona and the Indian tribes/nations in Arizona to cooperatively and
efficiently provide facilities and services.

IGA’s between the State of Arizona and Arizona s Indian tribes/nations as
authorized by A.R.S. §11-952 and by the Constitution and/or laws of Arizona’s
Indian tribes/nations have been used productively for many years by many
agencies of the State of Arizona, many Arizona counties, cities and towns and
many Arizona Indian tribes/nations.

For example, there is presently a draft memorandum of understanding being
developed between the Coconino County Juvenile Court and the Navajo
Tribe/Nation Family Court for courtesy supervision of the probation of minors
who are placed on probation by one court system, but who reside in the
jurisdiction of the other court system. (Appendix C)

This draft provides that each court system will assume the same responsibilities
and have the same rights. It is consistent with the “government to government”
approach, and also provides for the efficient use of personnel and limited
financial resources. Equally important, it provides more
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effective supervision of probationers than might be the case if each court system
tried to provide that supervision itself in the other jurisdiction. Thus, the
likelihood of success of the probation program is significantly enhanced.

A similar program is in effect in Apache County and Apache County also has
some reciprocity with the Navajo Nation in supervision of adult probationers.

In order to get a feel for the present utilization of IGA’s to which the state and an
Indian tribe/ nation are parties, the Forum conducted research at the Secretary of
State’s Office where IGA’s approved by the Attorney General or affecting more
than one county are filed pursuant to A.R.S. §11—952.0.

For 1989 the following IGA’s or amendments to IGA’s with Arizona Indian
tribes/nations were recorded by the following state agencies:

DES 130
AHCCS 11
Health 9
Commerce 7
Governor’s Office--Child 4
ADOT 4
Education 2
Environmental Quality 1
Library-Archives 1
TOTAL 169
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For 1990 (from January 1, 1990 through October 3, 1990) the figures are as follows:

DES  114
AHCCS      9
Health    11
Commerce      8
Governor’s Office--Child      1
ADOT 2
Education 0
Environmental Quality 0
Library-Archives 0
Administration 5
Game & Fish 1
TOTAL 151

With respect to participation by Arizona’s Indian Nations, the review showed the
following results for 1989:

Gila River 23
Navajo 19
Tohono O’Odham 18
White Mountain 17
San Carlos 15
Hopi 14
Hualapai 11
Pascua Yaqui 10
Salt River 10
Yavapai 7
Colorado River 7
Cocopah 3
Ft. Mojave 3
Havasupai 3
Ak-Chin 2
Ft. McDowell 2
Quechan 2
Tonto 1
Kaibab 1
Camp Verde 0
TOTAL 168
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For 1990 (January 1, 1990 through October 3, 1990) the results are as follows:

Gila River 16
Navajo 18
Tohono O’Odham 9
White Mountain 11
San Carlos 8
Hopi 15
Hualapai 10
Pascua Yaqui 10
Salt River 12
Yavapai 7
Colorado River 12
Cocopah 3
Ft. Mojave 2
Havasupai 3
Ak-Chin 2
Ft. McDowell 3
Quechan 3
Tonto 2
Kaibab 2
Camp Verde 0
TOTAL 148

3. We encourage the state’s universities to undertake a project to catalogue and
collect existing intergovernmental agreements between the state and its political
subdivisions and Indian tribes/nations as a resource for all governmental
entities in Arizona.

This catalogue would promote the sharing throughout the state of ideas and
experience regarding cooperation between Indian and non-Indian governments.
As a beginning to this project, the Forum has compiled a compendium of existing
IGA’s between the Arizona Department of Economic Security and Arizona
tribes/nations. (Appendix C)
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4. The State of Arizona and Arizona’s Indian tribes/nations should consider
multi-party IGA’S or compacts.

While ordinarily IGA’s involve two contracting parties, the statute provides that
“two or more public agencies” can enter into the IGA. Given that Arizona has
twenty-one (21) federally recognized Indian tribes, multi-party IGA’s or compacts
have the advantage of efficiency, uniformity, and consistency but cannot be tailored
to the circumstances of a particular tribe as can an individual IGA.

The drafting and review process for IGA’s, particularly those involving the Arizona
Attorney General’s office, will be considerably expedited if either multi-party
IGA’s or compacts are utilized. Such IGA’s or compacts would be more widely
disseminated and understood, thus more effective.

5. We also recommend that Arizona’s Indian tribes/nations and their constituent
branches such as the judicial systems enter IGA’s with other Indian
tribes/nations where appropriate.

Congressional action in the Department of Defense Appropriations Act for FY
1991, Pub. L. 101-511, 104 Stat. 1856 (§8077) suspended the effect of the
decision of the United States Supreme Court in Duro v. Reina 110 S. Ct. 2053
(1990) (which held that Indian tribes/nations lack criminal jurisdiction over non-
member Indians). In the event that Duro again becomes effective, IGA’s which
provide cross-appointment of judges are a potential method of dealing with
offenses committed by non-member Indians within another Indian tribe/nation.

An example of the use of IGA’s by tribal judiciaries is a draft IGA between the
Navajo and Hopi Nations for the transfer of children taken into custody in one
jurisdiction whose residence is in the other jurisdiction. (This draft provides for
use of children’s detention facilities; contacts with the legal custodians of the
children;
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transfer of the children and the court proceedings and cooperation in future court
and related proceedings). Alternatively, the Interstate Compact on Juveniles
(A.R.S. §8-361 et. seq.) could serve as a model for agreements regarding transfer
of Indian juveniles.

6. Questions of sovereign immunity in the enforcement of IGA’s ought to be
addressed and resolved whenever possible. When waiving sovereign immunity
in specific agreements is not acceptable to an Indian tribe/nation, IGA’s
containing ADR provisions or which require no remedy beyond termination of
the agreement may still be used.

While the State of Arizona has largely delineated its own sovereign immunity in
statute, sovereign immunity remains a significant issue for many Indian
tribes/nations.

While the Federal Indian Self-Determination Act (Pub. L. 93-638, 25 U.S.C.
§§450 et seq.) and contracts entered into by tribes and the United States pursuant
to this Act provide for limited waivers of such immunity. (25 U.S.C. §450 (f) (c))
IGA’s are not explicitly covered by this law.

In some circumstances, such as the expenditure of state (taxpayer) funds for
construction of facilities within an Indian tribe/nation, it is important that the
state have reasonable assurance of both a right to have the IGA’s commitments
honored and a remedy in the event of breach. Thus, in such circumstances the
sovereign immunity issue must be confronted and resolved, perhaps through such
techniques as ADR agreements discussed above.

In other circumstances, such as reciprocal supervision of probationers, if a breach
occurs, the IGA can just be terminated with minimal adverse consequences
flowing from the breach and the existence of sovereign immunity. The lack of an
effective remedy in this circumstance is of relatively minor importance.

We want to make clear that we do not assume that either Arizona’s Indian
tribes/nations or the state will breach agreements. The present record suggests
that both the state and Arizona’s Indian tribes/nations have honored their
agreements.
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It may be possible to deal with sovereign immunity questions through uniform
acts as well as IGA’s. Given the fact that some Indian tribes/nations equate
“sovereign immunity” with “sovereignty,” careful analysis is needed before
action is taken in this area so that the real and felt needs of all concerned are
respected.

7. We recommend that the state and Arizona’s Indian tribes/nations continue or
consider IGA’s in many areas, including, but not limited to:

a. child custody

b. child support

c. supervision of probationers and parolees

d. return of dependent, delinquent, and neglected minors

e. mental health evaluation and commitment

f. juvenile placement

g. use of experts (social service; counselors; psychiatrists, etc.)

h. sharing of facilities

i. extradition

j. enforcement of protective orders in spouse abuse cases and reciprocal
mutual injunctions in dissolution proceedings

Arizona’s population is highly mobile. In addition to the usual pressures which
cause individuals and families to change their residences, most of Arizona’s
Indian tribes/nations are areas of high unemployment. This means that a
significant number of tribal members move to locations outside their Indian
tribes/nations for employment purposes. At the same time, because of their strong
ties to
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their land, families and extended families, many Indian people who have
established residence outside their Indian tribes/nations return to these
tribes/nations for varying periods of time.

This population mobility often means that one judicial system (state or tribal)
may have entered an order for child custody, child support or an order arising
from a juvenile or a criminal proceeding, while the affected person may have
changed residence so that person is no longer physically present within the
territorial jurisdiction of that judicial system.

IGA’s and/or uniform acts may provide useful tools to assure protection of the
best interests of the children and others affected by court orders.

Most Arizona Indian tribes/nations lack institutions for the care and treatment of
the mentally ill. While there are limitations in the programs and facilities of the
State of Arizona for the mentally ill, these programs and facilities are better than
those available within Arizona’s Indian tribes/nations. IGA’s and/or uniform laws
under which Arizona s programs and facilities might be used for persons
adjudicated incapacitated in tribal mental health proceedings should prove
beneficial.

IGA’s should prove useful and cost-efficient with respect to facilities
(courtrooms; juvenile detention facilities; alcohol and drug rehabilitation centers,
etc.).

IGA’s may enhance the availability of experts in such areas as psychiatry,
psychology, medicine, traditional ceremonies, and healing procedures presently
available to the “other” system which for one reason or another would otherwise
either lack access to such persons or find access difficult or more expensive.

8. We also suggest that existing interstate compacts be considered as models for
compacts or IGA’s between Arizona and Arizona s Indian tribes/nations or
among Arizona’s Indian tribes/nations.
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Our review of some of the compacts to which Arizona is a party shows that some
of the subject areas of existing compacts are the same areas in which IGA’s
might be used, and some of the substantive provisions of such compacts might be
incorporated into IGA’s. These compacts include the Interstate Compact on
Juveniles (A.R.S. §§8-36l et seq.), the Interstate Compact on the Placement of
Children (A.R.S. §§8-548 et seq.), and the Interstate Compact for the Supervision
of Parolees and Probationers (A.R.S. §§31-461 et seq.).

D.       Uniform Laws

1. The State of Arizona and Arizona’s Indian tribes/nations should consider
adopting the “Uniform Enforcement of State and Tribal Courts Judgments
Act” (“the “Uniform Act) which the Forum has drafted. (The Uniform Act
appears at Appendix E.)

While Arizona has adopted many uniform laws, such laws as may provide for
recognition of the actions of other jurisdictions only provide for the recognition
of actions of other states, not the actions of Indian tribes/nations. While many
Arizona Indian tribes/nations have adopted Arizona and federal law expressly or
by reference, uniform acts are adopted in specific areas to assure common legal
provisions apply in all jurisdictions which adopt the uniform act.

The Forum has concluded that enforcement of judgments is both an important
and appropriate subject area for adoption of a uniform act. Approval of the
uniform act would provide an easy method for the courts of the State of Arizona
and the courts of those Arizona Indian tribes/nations adopting the uniform act to
recognize and give effect to the orders and judgments of courts in the “other”
jurisdiction.

We recognize that under existing law, a party obtaining a judgment in one
jurisdiction may bring an action based on that judgment in another jurisdiction
seeking recognition of the judgment based upon comity. Such actions, however,
are often expensive and time consuming. The uniform act would reduce the tine
and cost incurred in enforcing judgments.
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An ancillary benefit from the uniform act would be that if a person who had an
obligation pursuant to a judgment rendered in one jurisdiction realized that
obligation could not be escaped by moving to another jurisdiction, then the
person would be more likely to fulfill the obligation without the need for further
legal proceedings.

2. The State of Arizona and Arizona’s Indian tribes/nations should consider
amending and/or adopting existing uniform acts making them applicable to
Indian tribes/nations.

The Uniform Act described above represents one type of uniform act which
would be of benefit. Arizona has adopted many uniform acts covering such
matters as child custody and support, testimony of witnesses, commercial
transactions, motor vehicles, probate, landlord and tenant, etc.

In many cases, Indian tribes/nations are not specifically mentioned in such acts.
We suggest that existing uniform acts be amended so that they make specific
reference to Arizona’s Indian tribes/nations as potential participants and that
when Arizona adopts new uniform acts that they explicitly include Arizona’s
Indian tribes/nations as potential participants in such acts.

We also encourage Arizona’s Indian tribes/nations to consider adopting such
uniform acts as they deem appropriate as a means of reducing differences in law
between state and tribal jurisdictions where such differences can be reduced
consistent with tribal culture.

E.      Federal Legislation

1. The Indian law section of the State Bar of Arizona should carefully consider the
need for federal legislation to resolve jurisdictional issues and devise a
framework for evaluating and promoting proposed legislation which involves
all interested Arizona governmental entities and interested organizations and
individuals.
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In light of the United States Congress recognized legal authority over Indian
affairs, federal legislation is a powerful tool for resolving existing jurisdictional
issues which cannot be fully resolved by state or tribal authority. Such legislation
appears likely at some point to address the consequences of the United States
Supreme Court’s Duro decision.

While federal legislation can provide clear resolution to jurisdictional issues, it is
more difficult to manage and to accomplish due to its nationwide impact. A clear
consensus in favor of any such legislation would be needed in Arizona’s Indian
and legal communities in order to have any chance of success in securing
national support. In considering federal legislation the Indian Bar section should
invite participation by state and tribal government representatives and
organizations such as the Intertribal Council of Arizona and the Southwest Indian
Judges Association.
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VII. APPENDIX

A. Minutes of Forum Meetings

The Arizona Court Forum met four times during 1990: February 23, July 25, October 20,
and November 30. The minutes of these meetings are attached.
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ARIZONA STATE/TRIBAL JURISDICTION FORUM

February 23, 1990

Minutes

The initial meeting of the Arizona State/Tribal Jurisdiction Forum was called to order at 8:50 a.m. on
Friday, February 23, 1990 at the Phoenix Airport Hilton, Phoenix, Arizona by David L. Withey.

Members of the forum in attendance were: Hon. John Claborne, Court of Appeals, Division One, Phoenix,
Arizona; Hon. Michael Irwin, Presiding Judge, Superior Court in Coconino County, Parker, Arizona; Hon. Sheila
McCord, Judge and President, Southwest Indian Court Judges Association, Mohave Tribal Court, Needles,
California; Hon. Ned Norris, Tohono O’odham Judiciary, Sells, Arizona; Siera Russell, Coordinator of Indian
Programs, College of Law, Arizona State University, Tempe, Arizona; Lawrence A. Ruzow, Forum Consultant,
Window Rock, Arizona; Claudine Sattler, Court Solicitor, Navajo National Judicial Branch, Window Rock,
Arizona; David L. Withey, Staff Attorney, Arizona Supreme Court, Phoenix, Arizona; and H. Ted Rubin, Project
Director, National Center for State Courts, Institute for Court Management, Denver, Colorado.

Mr. Rubin provided a report based upon his familiarity with the SJI grant concerning the purposes behind
the State/Tribal Jurisdiction project including the purposes of the Conference of Chief Justices of State Supreme
Courts in initiating this project.

The concept of the forum is to bring together leaders from state and tribal court systems to address civil
jurisdiction issues and to initiate an action plan to assist in resolving these issues.

The states of Arizona, Oklahoma, and Washington have been selected to participate as forum sites. The
forums are comprised of four state court leaders, three tribal court officials, and a forum consultant. It is anticipated
that in the final year of the project, a national conference will be held to present forum results of the three states to a
larger group of state court and tribal court officials.

Ted Rubin pointed out that the project calls for an independent evaluation, based on minutes of meetings,
reports prepared by the consultant, and telephone interviews of some of the members. The Coordinating Council
will select an independent evaluator at its June 1990 meeting who will file a report with the SJI indicating strengths
and weaknesses of the project.

The forum members selected Judge John Claborne of the Court of Appeals, Division One as Chair and
Judge Ned Norris of the Tohono O’odham Nation as Vice Chair.

Forum members proceeded to discuss jurisdictional issues facing Arizona’s state and tribal courts. The
discussion revolved around the following seven topics:
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Jurisdictional Issues

1. Domestic Relations

A. Child Custody/Visitation
B. Child Support Enforcement
C. Dissolution

2. Mental Health Commitment

A. Due Process in Tribal Courts
B. Comity by State Courts

3. Indian Child Welfare Act

-  Attorney Education

4. Lack of Uniformity in Recognition of Judgments

5. Unavailability of Tribal Codes, court Decisions, and Bar Membership Information

6. Imposition of State Justice System on Tribal Court

7. Choice of Law Problems

-  Availability of Tribal Law

Larry Ruzow distributed a Basic Tribal Court Matrix which could, when completed, be beneficial in
obtaining information with respect to tribal courts. He suggested that the matrix could be a ready reference if
published in the Arizona Bar Directory each year. It would indicate the availability of a tribal code, how to get it,
where the tribal courts are, what the basic rules are an Arizona attorney coming into the tribal court would need to
know, and a contact person to provide assistance to attorneys. It was also suggested that the State Bar Directory
contain a listing of attorneys who are admitted in the tribal courts.

Discussion followed regarding ASU’s College of Law compilation of a tribal courts directory containing
names, addresses, phone numbers, etc. It was also pointed out that Arizona State University and the University of
Arizona law libraries have updated tribal codes available.

Judge Norris expressed the need to solicit input from other tribes concerning the work of the forum before
committing to an action agenda. The Bureau of Indian Affairs and the Southwest Indian Judges Association were
suggested as potential sources of resources to implement forum recommendations.

Forum members discussed a wide range of approaches for addressing the jurisdictional issues identified.
This discussion can be summarized in terms of the following eight strategies:
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Strategies

1. Intergovernmental Agreements

A. Child Custody/Support
B. Mental Health
C. Attorney General Cooperation

2. Legislative Action

A. Uniform Acts - UCCJA, URESA, Judgment Enforcement
B. Legislator/Tribal Councilman Education/Interaction

3. Comity

A. Procedural Guidelines for Tribal Courts to Ensure State Court Enforceability

4. State/Tribal Multi-Professional Task Forces

A. Mental Illness
B. ICWA

5. Publication of Tribal Laws, Cases, Bar Membership

6. Public Hearings

7. Judges - Cross Visitation

8. Education

Education possibilities discussed included seminars for tribal court judges and non-Indian attorneys at
universities throughout the state including the ASU College of Law Indian Law Program. It was also suggested that
the State Bar of Arizona could incorporate seminars on tribal court practice into the CLE program; that perhaps the
State Bar Convention could include an Indian law seminar; that the Annual Judicial Conference could offer some
Indian law topics; and that tribal judges of all the tribes in the State of Arizona be invited to participate and become
members of these conferences.

David Withey suggested use of Orientation Manuals to educate judges about jurisdictional issues. Chief
Justice Tso is considering an orientation program for new Navajo Nation judges. This might include providing each
new judge with a manual, Of course, lack of revisions to the tribal code might be a drawback in producing a manual
for new tribal judges. A chapter on tribal law and jurisdiction including matrices could be added to the manual
already provided to state judges. Narrative explanation and case references could also be included in this chapter.

Judge Norris added that he has a copy of the New Orientation Manual for state court judges and finds it
very useful. When he gets a new judge, he gives the volumes to the judge and tells the judge to read them.

David Withey also suggested that since the AOC regularly coordinates with DES concerning child support
enforcement, this could be a prime area for state and tribal court cooperation in developing uniform child support
guidelines and collection procedures.
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Larry Ruzow and David Withey will integrate comments of the initial forum meeting for members’ review.

Judge Claborne proposed that each member provide feedback in the form of additional ideas and/or topics.
Judge Claborne will coordinate compilation of members’ suggestions and formulation of a proposed action agenda.
Members’ suggestions and the proposed agenda will be sent to each member of the forum prior to the next meeting.

The next meeting of the forum will be held at the Motor Inn in Window Rock on Friday, May 11, 1990; the
third meeting will be at Sunrise on the White Mountain Apache Reservation on Friday, August 17, 1990; and the
fourth and final meeting will be held in Tucson on Friday, November 16, 1990 at a location yet to be determined.

The meeting was adjourned at 3:20 p.m.

ARIZONA COURT FORUM

Minutes

July 25, 1990

Lakeside, Arizona

The second meeting of the Arizona Court Forum was called to order by the Honorable John Claborne at
9:00 a.m. on Wednesday, July 25, 1990 at the Pinetop-Lakeside Town Hall in Lakeside, Arizona.

Members of the forum in attendance were: Hon. John Claborne, Chair; Hon. Ned Norris, Vice Chair; Hon.
Sheila McCord; Claudine Sattler; Siera Russell; Lawrence A. Ruzow, forum consultant; and David L. Withey,
staffing the forum for the Administrative Office of the Courts.

Guests included Kay A. Lewis, Chief Judge, White Mountain Apache Tribal Court; Mary Jo Stahl, White
Mountain Apache Legal Department; Catherine Aragon, Fort Apache Legal Aid Society; and Tony Machukay,
Arizona Commission of Indian Affairs.

Judge Claborne welcomed forum members and guests. The forum proceeded to approve the minutes of the
last meeting. The minutes were distributed to the guests in attendance. Judge Claborne described the general purpose
of the forum and asked David Withey to provide background concerning the history of the project of which the
forum is a part.

Larry Ruzow provided a report concerning the Coordinating Council meeting of June 5, 1990 in Guthrie,
Oklahoma. Larry reported that the Coordinating Council is seeking to focus on the people problems that are
complicated by the jurisdictional issues which the forum is addressing rather than Indian vs. Anglo viewpoints.
Judge Sheila McCord agreed; reporting that Chief Justice Tso had suggested a practical approach to jurisdictional
issues. She also suggested Arizona should consider the possibility of holding a symposium like the Oklahoma
Sovereignty Symposium.
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Judge Norris expressed concern about the Duro case recently decided by the United States Supreme Court.
He suggested that tribes should develop civil sanctions including forfeitures as a means of controlling non-Indian
behavior on reservations in light of the Duro case. Judge Claborne stated the Duro case and another recent case
involving zoning indicate a need for cooperation between states and tribes in the face of erosion of Indian tribes’
legal position. This cooperation should be aimed at enhancing tribes’ ability to make decisions regarding their own
citizens. Judge Lewis reported good cooperation between the White Mountain Apache Tribal Court and state courts
in a variety of areas.

Judge Norris suggested that cooperation is particularly needed in the area of child abuse. Now that the
Bureau of Indian Affairs is encouraging its employees to report child abuse, the issue of whether the reports should
go to the tribe or to Arizona child Protective Services has arisen.

Judge Claborne described a project undertaken in Apache County when he was presiding judge to improve
the ability of the juvenile court to serve the needs of Navajo children. The approach was to ask Navajo parents,
Navajo tribal officials, and persons who work with Navajo children to identify what they perceived to be the needs
of Navajo children who come into contact with the juvenile justice system. A report was produced based upon this
needs assessment. The next step is to identify funding to allow implementation of programs to serve the needs
identified. Claudine Sattler reported the Navajo tribe now has a grants specialist who may be able to pursue funds
for this purpose. Judge Claborne also mentioned agreements between the Navajo tribe and Navajo and Apache
counties providing for juvenile detention which give the tribal courts a fuller range of consequences to be used in
modifying the behavior of Navajo children.

The forum proceeded to discuss cooperation concerning probation services. Claudine Sattler indicated the
Navajo tribe plans to work with county probation departments sharing documents and holding probation revocation
hearings on or off the reservation, depending on the residence of the probationer. Judge Lewis indicated county
probation officers work well with the White Mountain Apache Juvenile Court and the White Mountain Apache
Probation Department. Larry Ruzow noted the public need to uphold the law regardless of jurisdictional lines. Judge
Norris stated Pima County requests courtesy supervision by the Tohono O’odham Tribal Court and Probation
Department. The tribe receives no compensation for these services. This system has worked well though problems
do arise when state and tribal probation officers disagree regarding the need to revoke probation.

Discussion turned to strategies for enhancing cooperation between state and tribal courts. Judge Norris and
Tony Machukay observed that intergovernmental agreements are often politically problematic due to tribal
perceptions that by entering these agreements, the tribe is surrendering authority or sovereignty. David Withey
expressed the need to reassure tribes that entering intergovernmental agreements enhances rather than diminishes
tribal sovereignty.

Judge Claborne suggested the forum’s primary task is to produce a report which would be a forum for ideas
for achieving cooperation between state and tribal courts. These ideas can be divided into at least three categories:

1. Informal cooperation between judges on a personal level.
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2. Intergovernmental agreements between the state and tribes in such areas as child support, child
custody and mental health.

3. Legislative cooperation both on the personal level between legislators and councilmen and formally
through the adoption of uniform acts by the state and tribes.

Judge Norris brought up the fundamental need for education of state judges about tribal court and tribal
judges about state court. Education could erase misperceptions about the legal basis, functions, processes, and
capabilities of tribal courts. The judges could learn about the due process expectations of each other’s courts.
Judicial education would increase state and tribal judges’ understanding of the appropriate circumstances for transfer
of jurisdiction, enforcement of orders of the other court system, and overall cooperation. Siera Russell suggested
such an educational program could be accomplished through a symposium at Arizona State University which she
would coordinate involving both tribal and state court judges and structured to parallel the forum’s approach to
jurisdictional cooperation.

The forum proceeded to discuss means of formalizing cooperation between state and tribal courts.
Claudine Sattler stated the Navajo Nation would like to be a signator to uniform acts so long as other states cannot
take advantage of the act unless they recognize actions of the Navajo tribe under the act. David Withey noted that
the Arizona Legislature could amend any uniform act to permit participation by tribes which adopt the act. Also
discussed was the possibility of state and tribal representatives adopting model acts concerning various subjects
which could then be enacted by the state and any tribes which choose to participate. Larry Ruzow suggested the use
of model intergovernmental agreements between courts in order to ensure comity in the enforcement of judgments.
It was suggested that minimum procedural standards be developed for various types of proceedings. When tribal
courts adhere to these standards, the parties could be assured the tribal court order would be honored in state courts
and by state agencies. Both Judge Norris and Judge McCord expressed the concern that state court judges and
practitioners become familiar with and respect tribal court procedures, particularly in enforcement of judgments and
extradition.

Larry Ruzow reiterated the primary need to make tribal law available to all persons who may have business
before the tribal courts. He described the as yet unsuccessful efforts to identify an accessible, comprehensive,
current compilation of tribal codes. Larry explained that without access to tribal law, litigants would choose to assert
their rights in other forums thus undermining cooperative arrangements which may have been achieved between
state and tribal courts. This increases the cost of litigation as the jurisdictional issues as well as the underlying
substantive issues must be litigated in each case.

David Withey suggested that tribal law will not become truly available unless tribes agree that making their
laws available is in their own self— interest. The tribes would then place a priority upon organizing circulating, and
updating their laws. The forum could facilitate this effort on a statewide basis. Judges McCord and Norris indicated
as President and Vice President of the Southwest Indian Court Judges Association, they would encourage response
by tribes who have not yet responded to the Arizona State University requests for copies of tribal codes and
ordinances.
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The forum decided to cancel its meeting scheduled for September 21, 1990 in Window Rock, Arizona due
to a conflict with a National Tribal Judges’ meeting. Instead, the forum tentatively scheduled its next meeting for
Saturday, October 20, 1990 to coincide with the Indian Town Hall now scheduled for October 18 and 19, 1990 at the
Airport Hilton in Phoenix, Arizona.

Judge Claborne proceeded to appoint committees in the following areas with the indicated membership.

1. Education - Judge Ned Norris, chair; Siera Russell and Judge Sheila McCord

2. Legislation - Claudine Sattler, Chair

3. Comity - Judge Claborne, Chair

4. Intergovernmental Agreements - Members to be designated

Judge Claborne will appoint members not in attendance to committees at a later time. The Education
Committee was assigned to address access to tribal law as well as general educational needs. The four committees
are to meet in September to formulate concrete ideas which will be considered by the forum at its October meeting
for inclusion in the forum’s final report. Judge Claborne envisions that the contents of the draft report will be
outlined based upon committee reports at the forum’s October meeting.

In final business, Judge Claborne indicated he would be distributing a “Law Review” article concerning
tribal court jurisdiction. He indicated he would be attending the Indian Town Hall prior to the forum’s October
meeting and encouraged other members to do so as well. Staff will coordinate with the Town Hall concerning a
presentation about the forum. Members of the public were invited to submit comments concerning subjects
addressed by the forum.

The forum was adjourned.

ARIZONA COURT FORUM

Minutes

October 20. 1990

Tempe, Arizona

The third meeting of the Arizona Court Forum was called to order by the Honorable John Claborne at 9:30
A.M. All, on Saturday, October 20, 1990 at the Arizona State University, College of Law in Tempe, Arizona.

Members of the forum in attendance were:  Hon. John Claborne, Chair; Hon. Ned Norris, Vice Chair; Hon.
Michael Irwin; I-Ion. Sheila McCord; Ms. Siera Russell; Ms. Claudine Sattler; Lawrence A. Ruzow, forum
consultant; and David Withey, staffing the forum for the Administrative Office of the Courts.

Guests in attendance were, Karen Waldrop, Administrative Office of the Courts; Robert Brauchli, White
Mountain Apache Tribe; Marsha Klinker, Administrative Office of the Courts; Anslem Roanhorse, Arizona
Commission of



8

Indian Affairs; Hollis Chough, Northwest Intertribal Courts; Michael C. Nelson, Superior Court in Apache County;
Manual Johnson, Intertribal Council of Arizona; Gloria Fohrenkam, Department of Economic Security; Marston
Zaye, Sr., San Carlos Apache Tribal Court; Violet (P0) Lui, Pascua Yaqui Tribal court; Richard B. Wilks, Salt River
Pima Maricopa Indian Community; Sandra Wilks, Community Legal Services; Ian A. Macpherson, Arizona
Attorney General’s Office; Jackson Henry, Sr., San Carlos Tribal Court; Terry L. Janis, University of Arizona.

Judge Claborne welcomed forum members and guests. The forum approved the minutes of the July 25,
1990 meeting which were previously distributed to members and guests.

Judge Claborne explained the purpose of the forum in the context of the national project directed by the
Coordinating Council of the Conference of Chief Justices. He emphasized the forum’s role is to make
recommendations to be widely distributed in Arizona which may be adopted by the state and tribes which choose to
do so.

Judge Claborne introduced the Legislation, Intergovernmental Agreement and Education Committees
whose chairs would be reporting on the work of their respective committees. The work of each of these committees
is reflected in reports distributed to members and quests and attached to and incorporated herein by reference. Judge
Claborne invited guests to offer comments and suggestions after each committee report.

Judge Claborne reported that the work of the Comity Committee which he chaired had not proceeded due
to his involvement in a Court of Appeals case on this issue. He suggested the Comity Committee be changed to the
Committee on State/Tribal Jurisdiction.

LEGISLATION

Claudine Sattler, chair of the Legislation Committee, reported that committee began by reviewing uniform
acts to assess the possibility of tribes becoming signatories to those acts. The committee found uniform acts with a
couple of exceptions apply to states and have been interpreted to not apply to tribes.

Ms. Sattler reported that the committee decided to develop a uniform act for use exclusively intrastate to
which the State of Arizona and Arizona Indian tribes could become signatories. The committee developed a
proposed “Uniform Enforcement of State and Tribal Court Judgments Act” which could be joined by any tribe
located wholly or partially within Arizona by adoption of the act. This act was drafted to address enforcement of all
judgments with the recognition the act could be limited later to particular types of judgments such as child support.

The committee used the Arizona Foreign Judgments Act as a model modifying it as the committee deemed
appropriate. Ms. Sattler described some of these adaptations particularly a certification that the order has not been
modified and an expansion of defenses. Ms. Sattler explained the committee decided not to limit enforcement to
orders of courts of record relying instead upon the obligated party to raise any appropriate defenses based upon the
process followed leading to the order rather than the nature of the court issuing the order.
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Ms. Sattler noted that the Navajo nation enforces the orders of the courts of other jurisdictions on a case-
by-case basis following Navajo judicial precedent. She invited quests to comment upon the practicality of the
proposed uniform act for the tribes represented.

Robert Brauchli, tribal attorney for the White Mountain Apache Tribe, suggested inclusion of language
clearly stating the procedure by which tribes become parties to the uniform act. Such language would indicate
respect for tribal sovereignty. Mr. Brauchli referred to the extradition act providing for the entry of compacts
between the state and tribes as an example of this.

Richard Wilks, tribal attorney of the Salt River Pima Maricopa Community, suggested a compact approach
to enforcement of judgments is preferable to a uniform act in that it allows the enforcement process to be tailored to
the particular circumstances of each tribe. Larry Ruzow responded that the use of individual compacts between the
state and the 21 Indian nations in Arizona and between each of those Indian nations could result in a proliferation of
hundreds of compacts.

Judge Claborne described an Arizona Court of Appeals case in which the eligibility of the Navajo nation to
become a party to the Uniform Act to Secure the Attendance of Witnesses was at issue. The non-Indian witnesses
subpoenaed argued that the Navajo nation is not a state or territory under the act and that their constitutional rights
and certain privileges would not be protected in tribal court. The Court of Appeals upheld the enforcement of the
subpoenas under the act based upon the intent of the act to promote criminal prosecution, the Indian Civil Rights Act
protections in tribal court and the sophistication of the Navajo tribal courts.

Mr. Wilks noted that courts across the county have generally found the term “state and territory” does not
include Indian tribes. Judge Nelson of the Apache County Superior Court suggested the reciprocal acts could be
amended to include Indian tribes as potential parties.

Judge Chough of the Northwest Intertribal Courts and the Arizona Commission of Indian Affairs took
strong exception to consideration of the “Sophistication” of a tribal court by the Arizona Court of Appeals. He
questioned what this term actually means. 1-Ic suggested several ways tribal courts are quite sophisticated. Several
forum members agreed with this assessment. He expressed concern that small tribes were being neglected by forum
proposals.

David Withey explained the forum’s approach was not to require tribes to take any particular approach to
enhancing cooperation with state courts but rather to provide a variety of options which tribes can choose to pursue.
Some tribes may choose to maintain completely independent judicial systems while other tribes may choose to
promote interaction between tribal courts and state courts. Mr. Wilks suggested a variety of options be prepared
allowing plenty of time for the tribes to react.

INTERGOVERNMENTAL AGREEMENTS

Judge Irwin, chair of the Intergovernmental Agreement Committee, reported that committee had conducted
a general review of existing IGAs between the state and Indian tribes on file with the Secretary of State’s
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Office. The committee’s report indicates from January 1 through October 3, 1990, 151 such IGAs were filed. Judge
Irwin indicated the committee recommends a survey of local governments and tribes to detect agreements not
required to be filed with the Secretary of State. He reported the committee is aware of IGAs currently in effect
between the Navajo nation and Coconino County for juvenile probation services and Apache County for juvenile
detention services.

Judge Irwin noted a state statute provides authority for the state to enter IGAs with Indian tribes. Tribal
authority is apparently based upon Indian Reorganization Act constitutions, tribal ordinances or tribal practice.

Mr. Hrauchli raised the need for IGAs with Superior Courts concerning mental incompetency cases. Judge
Claborne indicated he had heard such a case involving a Navajo while a superior court judge in Apache County. In
that case he recognized the tribal court commitment order. The Attorney General took the position that IGAs should
be entered between tribes and executive branch agencies resolving responsibility for these cases. Gloria Fohrenkam
of the Arizona Department of Economic Security suggested the need for IGAs concerning the placement of Indian
children particularly involving tribal courts in out—of-state placements.

Ian Macpherson of the Arizona Attorney General’s Office recommended the use of compacts and stated a
concern about the enforceability of IGAs with tribes due to sovereign immunity. He suggested inclusion of some
method of dispute resolution. Mr. Wilks and Judge Irwin agreed this should not be a problem because the parties can
just walk away from these agreements with no damages rather than having to litigate disputes.

EDUCATION

Judge Norris, chair of the Education Committee, reported some existing programs including the Arizona
Supreme Court Judicial Conference, the Arizona Courts Association and local tribal court training are offered to
tribal court personnel. These existing programs can be a means of educating both tribal judges about state courts and
state judges about tribal courts. Additionally, the Education Committee proposes an annual conference of both state
and tribal judges to address common legal issues. The first such conference is proposed to take place at Arizona
State University College of law in the spring of
1991.

Judge Norris reported the Education Committee also recommends development of education/reference
material pertaining to tribal courts for use by attorneys and state judges. These materials would include a tribal court
directory containing a profile of each tribal court similar to the model attached to and incorporated herein by
reference. David Withey suggested the development of a brief publication on Arizona tribal courts similar to the
Arizona Judiciary booklet. The committee also identified the need for accessible and updated tribal codes and any
written tribal court decisions.

Anslem Roanhorse of the Arizona Commission of Indian Affairs noted the need to coordinate educational
efforts across state lines. Judge Nelson suggested the Southwest Indian Judges Association as a valuable resource for
this.
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Karen Waldrop, Education Services Division Director, informed the forum that the Administrative Office
of the Courts is committed to including tribal court personnel in the educational programs of the Arizona judiciary.
She indicated a mailing list of Arizona tribal court judges has been compiled and that a calendar of 1991 training
events will be distributed to these judges. Ms. Waldrop said she would suggest the planning committee for the 1991
judicial conference consider a track of programs on Indian law and tribal courts.

Larry Ruzow described the pressing need for access to tribal codes. Mr. Wilks observed the tribal laws of
most tribes simply consist of all tribal ordinances passed to date. Tribal ordinances and cases could be published and
indexed by private publishing companies in the same manner as state laws and cases.

Manual Johnson of the Intertribal Council of Arizona stated small tribes want technical assistance revising
tribal codes, particularly juvenile codes. Ms. Fohrenkam indicated the American Indian Law Center at the
University of New Mexico provides such assistance. Terry Janis of the Office of Indian Programs at the University
of Arizona informed the forum such technical assistance is available through the University of Arizona Law School
clinical program. Siera Russell advised that such assistance as well as training programs for tribal judges, advocates
and court personnel is also is available through the Arizona State University College of Law Indian Legal Programs.

Judge Claborne consulted forum members and guests regarding a good date, time and location for the final
meeting of the Arizona forum. It was agreed the meeting would be at 1:00 P.M. Friday, November 30, 1990 at the
Arizona State University College of Law. Larry Ruzow agreed to prepare a draft report on the work of the forum in
the format of the Arizona Commission on the Court report to be distributed to forum members for review prior to
the meeting. Judge Claborne invited forum guests to send written comments concerning the work of the forum to
David Withey at the Administrative Office of the Courts, 1314 North Third Street, Phoenix, Arizona 85004.

ARIZONA COURT FORUM

Minutes

November 30, 1990

Tempe, Arizona

CALL TO ORDER

The fourth meeting of the Arizona Court Forum was called to order by the Honorable John Claborne at
1:10 p.m. on Friday, November 30, 1990 at the Arizona State University College of Law in Tempe, Arizona.

Members of the forum in attendance were:  Hon. John Claborne, Chair; Hon. Ned Norris, Vice Chair; Hon.
Sheila McCord; Ms. Siera Russell; Lawrence A. Ruzow, Forum Consultant; and David Withey, staffing the forum
for the Administrative Office of the Courts.

Guests in attendance were: Z. Simpson Cox, Cox and Cox, Phoenix; Frances Totsoni, ASU College of
Law; Hon. Carl A. Muecke, U.S. District Court;
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Hollis N. Chough, Commission on Indian Affairs; Gloria Fohrenkam, Department of Economic Security; Irene
Barrow, Fresquez Law Offices; Jerry Derrick, ASU College of Law; Mary Shirley, ASU College of Law; Diane
Enos, ASU College of Law; Fred Steiner, Snell and Wilmer; Violet Po Lui, Pascua Yaqui Judiciary; Sylvia
Boutilier, Commission on Indian Affairs; Eric Henderson, House of Representatives; Rebecca Truty, U of A College
of Law; Fritz Aspey, President, State Bar of Arizona; and Ella Shirley, Window Rock, AZ.

WELCOME

Judge Claborne introduced Forum members and welcomed guests to the meeting. He also reported that the
Coordinating Council of Chief Justices will meet in Phoenix on January 11, 1991 to consider recommendations
contained in the Forum’s final report. Judge Claborne explained the Coordinating Council selected the states of
Arizona, Oklahoma and Washington to identify means to better utilize existing channels and explore new avenues of
cooperation between state and tribal courts. He also added that funding for the Forum project is provided through the
National Center for State Courts.

Judge Claborne stated the purpose of this Forum meeting was to review the working draft of the report
“State and Tribal Court Cooperation: Building Cooperation, an Arizona Perspective.” The report has been submitted
by Lawrence A. Ruzow, Forum Consultant, based upon information and analysis developed by Forum members
working as Legislation, Education and Intergovernmental Agreement Subcommittees. The final report will be in the
present format with changes based upon a section-by-section review at today’s meeting.

Judge Claborne introduced Fritz Aspey, President, State Bar of Arizona, who is an active participant in
state court/Indian tribal court affairs as well as the newly formed Indian Law Section of the State Bar of Arizona.

APPROVAL OF MINUTES

The minutes of the Arizona Court Forum meeting of October 20, 1990 were approved as submitted.

FORUM REPORT

Judge Norris suggested a new Introduction section be added which would contain a brief historical
prospective regarding the origin and purpose of the project.

Judge Claborne reminded Forum members to complete and submit biographical sketches to Larry Ruzow
for inclusion in the report.

Larry Ruzow noted Action Agendas will be used in the reports from each state to identify what needs to be
accomplished with the information obtained from this group. The Arizona Action Agenda consists of
recommendations in the areas of Education, Jurisdiction, Intergovernmental Agreements, and Uniform Laws.

Judge Claborne suggested a comment period be established for quests’ comments to be submitted to the
Forum. Comments regarding the report should be submitted by December 31, 1990 to David L. Withey,
Administrative Office of the Courts, Arizona Supreme Court, 1314 N. Third Street, Suite 200, Phoenix, Arizona
85004.
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Diane Enos, an ASU law student, commented there had been some concern expressed by Salt River tribal
council members who were not asked to participate or provide input into Forum procedure.

Judge Claborne responded that as many tribal council members as possible were invited to participate. It
was also pointed out that individuals who were in a position to make or change policy and members of tribal
judiciary were contacted. Judge Claborne also explained that Forum members were selected by the Coordinating
Council of Chief Justices based upon recommendations by Chief Justice Tso and Chief Justice Gordon. Larry
Ruzow pointed out that the Forum orientation was toward the court systems of the state and tribes. Judge Norris
added that the Forum solicited input from a number of tribal attorneys who serve as general counsel for tribes as
well as tribal council members and tribal chairmen.

Larry Ruzow explained a national conference sponsored by the Conference of Chief Justices will be held in
Seattle, Washington, June 30 - July 1, 1991. Participants will include Arizona, Oklahoma and Washington Forums
who will report on their experience in attempting to establish cooperation and consensus between state and tribal
courts.

The draft report was reviewed section by section with consideration given to suggested revisions from
guests as well as Forum members.

Michael O’Connell, General Counsel, Hopi Tribe, suggested the issue of requests for certification of tribal
law questions from the state courts and the issue of extradition be included in the Jurisdiction area of the report.
David Withey explained that the Forum’s primary focus had been civil jurisdiction, but the Forum did review the
area of criminal jurisdiction in probation issues. Larry Ruzow suggested extradition could be added to the area of
Intergovernmental Agreements and receiving requests for certification of tribal law questions from state courts could
be added to the Jurisdiction area. David Withey asked Mr. O’Connell to provide a letter to him detailing his
concerns regarding extradition matters that might be addressed in the report.

Siera Russell introduced research assistants Rachel Moses, a second year law student at Arizona State
University and a member of the Colville Confederated Tribes, and Michael Lane, a third year law student at Arizona
State University and a member of the Menominee Tribe. Ms. Moses and Hr. Lane have agreed to complete the tribal
court profiles by working with chief judges of the tribal courts. These profiles will contain information on court
jurisdiction, court personnel, facilities, cooperation with other jurisdictions, tribal law and court procedures, as well
as some statistical information that tribes submit to BIA. A court jurisdiction questionnaire will also be completed to
provide information regarding jurisdiction tribal courts might exercise. The research project will also include
compilation of a list of major Arizona cases related to tribal jurisdiction as well as a list of IGAs that tribes have
with other tribes and with state agencies.

Judge Claborne led discussion regarding an annual seminar sponsored by the State Bar of Arizona on
state/tribal jurisdiction encompassing basic federal, state, and tribal case law updates. lie suggested that since there is
now an Indian Law Section of the State Bar, perhaps the State Bar could provide an annual seminar that would
address ongoing conflicts between state tribal, and federal jurisdictions.

The meeting was adjourned at 4:30 p.m.
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B.         Arizona Tribal Profiles

All Arizona Indian tribes/nations were invited to complete a profile form and jurisdictional
survey. The attached responses were edited in the interest of achieving some uniformity in the
profile format and jurisdictional survey results were summarized in the jurisdiction section of the
profiles. As indicated in forum recommendations, it is hoped an interested organization will carry
on the completion, maintenance and distribution of profiles on all Arizona tribes.

Research assistance for this project was provided by Rachel Moses whose work
contributed greatly to the final product.

Profiles

Cocopah Indian Tribe
Colorado River Indian Tribe
Fort Mojave Tribe
Gila River Indian Community
Hopi Tribe
Kaibab-Paiute
Navajo Nation
Pascua Yaqui Tribe
San Carlos Apache Tribe
Tohono O’odham Nation
Tonto Apache Tribe
White Mountain Apache Tribe
Yavapai Apache Tribe
Yavapai Prescott Tribe
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C.    Compendium and Sample Intergovernmental Agreements

Present statutory authority for public agencies within the State of Arizona to enter into
intergovernmental agreements (IGA’s) can be found in A.R.S. §§11-951 et seq. Public agencies
include the state, county, and city governments and specifically the courts. The statute also
specifically allows Arizona public agencies to enter into IGA’s with Indian tribes/nations.

While this statute appears to be over twenty (20) years old, significantly there appears to
be but a single reported judicial decision which cites this statute (Lake Havasu City
v. Mohave County, 139 Ariz. 552, 675 P.2d 1371 [App. 1983]) The statute has been the subject
of numerous opinions of the Arizona Attorney General.

The most significant Attorney General Opinion is I84-135 of October 1, 1984 which
emphasizes the point made in A.R.S. §11-954--that the statute grants no new powers to any
contracting party, only the authority to enter into the IGA, assuming that all conditions of A.R.S.
§11-952 are met.

A.R.S. §11-952 in turn requires that each IGA set forth:

a. duration

b. purpose or purposes

c. manner of financing the joint or cooperative undertaking

d. how the budget will be established and maintained

e. how the agreement will be terminated

f. how property will be disposed of upon termination

g. approval by the contracting parties

h. approval by the AG or other appropriate counsel of each body

It is important to note that the statute requires not only that the state governmental parties
have the power to perform what the IGA provides but also that the tribe/nation (or tribes/nations)
have the power to perform their
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obligations under the IGA separate and apart from the IGA. We have not determined the legal
authority of Indian tribes/nations to enter into IGA’s with the state and/or other tribes/nations.

The Arizona Department of Economic Security has far outpaced other state agencies in
establishing cooperative agreements with Indian tribes/nations. The experience of this agency is
testimony to the practicality of using intergovernmental agreements to enhance cooperation
between the state and tribes/nations and may be a useful model for other states in which
cooperation in the provision of social services is desired. A compendium of intergovernmental
agreements between Arizona Indian tribes/nations and the Department of Economic Security
(DES) is attached.

The following IGA’s are also attached as examples of cooperative arrangements between
the Arizona’s political subdivisions and Arizona Indian tribes/nations;

1. Between the Navajo Nation and the Coconino County Juvenile Court for courtesy
supervision of probationers.

2. Between the Colorado Indian Tribes and the Town of Parker establishing a
procedure for mutual resolution of issues.

3. Between the Colorado River Indian Tribes and La Paz County for mutual
assistance in law enforcement.
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D.        Important Arizona Cases on State--Tribal Jurisdiction

Listed below are cases involving jurisdiction which arose in Arizona and which were
decided by the United States Supreme Court. We appreciate Arizona State University, College of
Law, Professor John Leshy’s assistance in providing this list of cases.

Albert Duro v. Edward Reina, Chief of Police, 110 S. St. 2053 (1990)

Arizona et al. v. San Carlos Apache Tribe of Arizona et al., 463 U.S. 545; 103 S. Ct. 3201 (1983)

White Mountain Apache Tribe et al. v. Bracker et al., 448 U.S. 136; 100 S. Ct. 2578 (1980)

Central Machinery Co. v. Arizona State Tax Commission, 448 U.S. 160 (1980)

McClanahan v. Arizona State Tax Commission, 411 U.S. 164 (1973)

United States v. Southern Pacific Transportation Company, 543 F.2d 676, (9th Cir. 1976)

Williams v. Lee, 358 U.S. 217 (1959)
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E.     Uniform Enforcement of State and Tribal Court Judgments Act

The attached uniform act is provided as a model for adoption by the State of Arizona and
any Indian tribes/nations which choose to participate with the state and other tribes/nations which
have adopted the act. The Uniform Act is effective only between jurisdictions which have
adopted the act.
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Uniform Enforcement of
State and Tribal Court Judgments Act

SEC. 1. Purposes

The purposes of this Act are to facilitate, improve and extend by reciprocal legislation the
enforcement of judgments between the State of Arizona and the various Indian tribes
within Arizona and among the various Indian tribes within Arizona.

SEC. 2. Definitions

(a) “Court” means the court of this jurisdiction.

(b) “Judgment” means any judgment, decree, or order of a signatory to this Act which
is final in the rendering jurisdiction.

(c) “Judgment holder” means one who has had a judgment rendered in his favor.

(d) “Judgment obligated” means one who has had a judgment rendered against him.

(e) “Jurisdiction” means the State of Arizona and any Indian tribe whose reservation is
wholly or partially within the State of Arizona.

(f) “Rendering jurisdiction” means the jurisdiction in which the judgment was made.

SEC. 3. Filing judgments

A copy of any judgment authenticated in accordance with the laws and procedures
of the rendering jurisdiction may be filed in the Office of the Clerk of [any] [the]
__________________________________________ court of this jurisdiction. The clerk shall treat the judgment in
the same manner as a judgment of the ________________________court of this
jurisdiction.

The filing of a judgment shall be deemed a certification by the judgment holder or the
judgment holder’s attorney that no subsequent orders vacating, modifying or reversing
the judgment filed have been entered in the rendering jurisdiction.
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SEC. 4. Status of judgments

A judgment filed under Sec. S above has the same effect and is subject to the same
procedures, defenses, and proceedings for reopening, vacating, or staying as a judgment
of a ___________________________________________ court of this jurisdiction and may be enforced or satisfied in like
manner.

The defenses to which each judgment is subject include but are not limited to: ineffective
service; lack of notice; lack of opportunity to appear; no legal basis in the rendering
jurisdiction to make the order.

SEC. 5. Notice of filing

A. At the time of the filing of the judgment, the judgment holder or his lawyer shall
make and file with the clerk of the ___________________________________ court an affidavit setting forth the
name and last known post office address of the judgment obligated and the judgment
holder.

B. Promptly upon the filing of the judgment and the affidavit, the clerk shall mail
notice of the filing of the judgment to the judgment obligated at the address given and
shall make a note of the mailing in the docket. The notice shall include the name and post
office address of the judgment holder and the judgment holder’s attorney, if any, in this
jurisdiction. In addition, the judgment holder shall mail a notice of the filing of the
judgment to the judgment obligated and shall file proof of mailing with the clerk.

SEC. 6. Stay of enforcement of judgment

A. If the judgment obligated shows the ___________________________________court that in the rendering
jurisdiction an appeal from the judgment is pending or will be taken, or that a stay of
execution has been granted, the court shall stay enforcement of the judgment until the
appeal is concluded, the time for appeal expires, or the stay of execution expires or is
vacated, upon proof that the judgment obligated has furnished the security for the
satisfaction of the judgment, if any, required by the rendering jurisdiction..

B. If the judgment obligated shows the _________________________________________ court any ground upon
which enforcement of a judgment of any __________________________________________ court of this jurisdiction
would be stayed, the court shall stay enforcement of the judgment for an appropriate
period, upon requiring the same security for satisfaction of the judgment which is
required in this jurisdiction.
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C. No execution or other process for enforcement of a judgment filed under Sec. S
shall issue until ________ days after the date the clerk shall have mailed the notice of filing of
the judgment.

SEC. 7. Filing fees

Any person filing a judgment shall pay to the clerk a fee of ____________________________________ dollars. Fees
for docketing, transcription or other enforcement proceedings shall be as provided for
judgments of the _______________________________ court.

SEC. 8. Other rights of enforcement

The right of a judgment holder to bring an action to enforce his judgment instead of
proceeding under this article remains unimpaired.

SEC. 9. Uniformity of interpretation

This article shall be so interpreted and construed as to effectuate its general purpose to
make uniform the law of those jurisdictions which enact it.

SEC. 10. Short title

This article may be cited as the Uniform Enforcement of State and Tribal Court
Judgments Act.

10/17/90
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F.     Public Comments

The attached comment and the verbal comments noted in the minutes of Forum meetings
are appreciated and were considered by the Forum in preparing this report. However, inclusion of
these comments in no way reflects agreement with the comments by members of the Forum.




